Old Cars in Law

THE HIGH COST OF JUSTICE

nyone who has ever been a
Aparty to a lawsuit knows that

justice often carries a high cost.
Whether you are a plaintiff asserting
your claims or a defendant opposing
the claims asserted against you, the
odds are that you will have expended
significant amounts of money, time,
and effort to prove that your side is en-
titled to prevail.

Although it may seem unfair, and al-
though some other legal systems pro-
vide otherwise, the American legal sys-
tem has generally not provided for
reimbursement of such expenses as at-
torneys’ fees to prevailing parties.
Normally, the best that a plaintiff can
expect is recovery of the sum under
dispute, perhaps with some interest
added. Similarly, usually the best a
prevailing defendant can hope for is
vindication in the form of dismissing
or denying the plaintiff's claims, and
not any reimbursement of the often
significant costs of defense.

There are, however, some excep-
tions to these general rules. In certain
cases, legislation has provided and/or
courts have the discretion to award the
prevailing party its actual or “reason-
able” attorneys’ fees. In addition,
sometimes the law provides that a pre-
vailing plaintiff can recover a multiple
of the amount of damages awarded.

Such exceptions sometimes apply in
the context of “consumer protection.”
A recent case involving such a situa-
tion and a dispute over work done on
a collector car was Waters v. Collins
Body Shop, decided on April 17, 1995
by the Court of Appeals of Ohio.

According to the Court, on March 23,
1993, William J. Waters and Collins
Body Shop (“Collins™) agreed that
Collins would “restore” Waters' 1962
Thunderbird for $1,600. Waters wanted
the car repainted its original color. Wa-
ters gave Collins a $600 deposit on
March 25; Collins did not provide Wa-
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ters with a receipt for the deposit. Al-
though Collins reportedly indicated that
the car would be ready in approxi-
mately six weeks, it actually took five
months to complete the work. When
Waters picked up the Thunderbird, he
paid the $1,000 balance by check.
However, upon later examination, Wa-
ters became unsatisfied with Collins’
workmanship, and discovered that
Collins had not used the correct color
paint. Waters stopped payment on his
$1,000 check.

Waters sued Collins, Collins filed an
answer and asserted a counterclaim for
the $1,000 balance due under the par-
ties’ agreement. The trial court ruled
that Collins had violated the Ohio Con-
sumer Sales Practices Act (“CSPA™) by
failing to (1) provide a proper receipt
for Waters' deposit, and (2) deliver the
promised services within eight consec-
utive weeks of the promised delivery
date. The trial court also determined
that Collins improperly painted Wa-
ters’ car, which would have to be to-
tally repainted if Waters was to have
the benefit of his bargain. It ruled that,
since Waters received no benefit from
Collins’ work, the proper measure of
damages equaled the $600 deposit
held by Collins. Pursuant to the CSPA,
the trial court awarded Waters treble
damages (three times $600), plus
$1,100.28 in attorneys’ fees. Collins
appealed.

The Court of Appeals affirmed the
trial court’s ruling for Waters. On the
treble damages issue, the Court of Ap-
peals noted that the CSPA provides
that where a supplier commits an act
declared to be deceptive or uncon-
scionable, the consumer may recover
three times the amount of his or her
actual damages. The law (1) required
giving a receipt for all deposits, setting
forth terms for refunds, and (2) prohib-
ited accepting a deposit and failing to
deliver the promised goods or ser-

vices, or offering to give a full refund,
within eight weeks, both of which
Collins had not done, The Court con-
cluded that Collins had thus commit-
ted two acts declared to be deceptive
or unconscionable. It ruled that the
trial court, having determined that
Waters’ actual damages could be
measured by the $600 Waters de-
posited, had authority to award Wa-
ters treble his damages under the
CSPA.

In upholding the trial court’s award
of attorneys’ fees, the appellate court
observed that the CSPA permits a
court, in its discretion, to award rea-
sonable attorneys’ fees if a “supplier
has knowingly committed an act or
practice that violates” the statute. The
Court noted that, under the CSPA,
“knowingly” means that the supplier
intentionally committed the act that
violated the statute; the supplier did
not have to know that its conduct vio-
lated the law in order for the court to
grant attorneys’ fees. As Collins
noted, the CSPA provides that, if a
supplier proves that the violation re-
sulted from a “bona fide error” after
having put into place procedures rea-
sonably adopted to avoid the error,
no attorneys’ fees shall be awarded
and monetary recovery shall be lim-
ited to the actual damages resulting
from the violation. However, the
Court ruled that Collins failed to carry
its burden of demonstrating that it
had made a bona fide error, and had
not maintained any procedures to
avoid the errors in this case.

Lawrence Savell is an attorney with
Chadbourne & Parke LLP in New York
City. This column provides general in-

Jormation and cannot substitute for
consultation with a lawyer.
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