CRAFTING ADVERTISING AND PROMOTIONAL LANGUAGE
TO MINIMIZE THE RISK OF PRODUCTS LIABILITY CLAIMS

By Lawrence Savell*

1. Introduction

Advertising continues to play an increasingly promi-
nent role in products liability litigation.! The desires of
manufacturers to increase sales and to avoid litigation
may come into conflict in the context of advertising and
promaotian. This is because advertising and promotional
efforts often include representations regarding a prod-
uct’s quality, performance or results (and the certainty of
them), ease of use, andfor safety. The allegations in
many products liability lawsuits are aimed at the very
“image” of the product that marketing and advertising
efforts strive to create, and claim that the message con-
veyed was false or misleading.2

The challenge facing defense practitioners is clear:
How can you help your client attract customers without
attracting a lawsuit? How can you keep a plaintiff from
using your client's own advertising/promotional words
and images against it—as an actual predicate for liabili-
ty, as dramatic and often visual evidence of your client’s
alleged failure to live up to representations made, as a
tactical evidentiary weapon to turn the jury's sympathies
against your client, and/or as a way to rebut or minimize
your client's defenses?

This article will: (1) briefly review the primary causes
of action typically raised in products liability lawsuits
involving advertising and prometion (including a discus-
sion of the availability of some traditional defenses); then
(2) set forth general guidelines on crafting promotional
language and visuals to reduce the risk of claims or
adverse judgments.

. Causes of Action Related to Advertising/
Promotion

Products liability lawsuits regarding advertising or
promotion may involve a variety of causes of action.
There may be significant overlap between theories; sev-
eral may be raised in the same case, with differing
results.

A. Warranty

An express warranty is the making of a specific rep-
resentation.® Express warranties go beyond any war-
ranties implied by the law, and can give rise to consumer
expectations possibly greater than those normally asso-
ciated with a particular product. They may, in effect,
impose a quasi-strict liability, since it typically does not
matter whether the manufacturer knew or should have
known that the warranty made was inaccurate.

The tandmark case of Rogers v. Toni Home
Permanent Co.4 was an action against the manufacturer
of a hair-waving product for injuries allegediy resulting
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from its use. The court ruled that a complaint alleging that
a treatment advertised as “gentle” caused hair to fall out
stated a cause of action for breach of express warranty.
The court provided a lengthy discussion of how advertis-
ers in general describe the “worth, gquality and benefits”
of products “in glowing terms and in considerable detaii."

In Stephens v. G.D. Searle & Co.5 a consumer
allegedly suffered a stroke after taking oral contracep-
tives. The court denied the defendant manufacturer's
motion for summary judgment on issues of warranty, rul-
ing that the question whether statements made in adver-
tising and promotional literature that the drug was safe
and fit for use constituted requisite affirmations of fact
was for the jury.

Express warranties can also be created through pic-
torial product representations—depictions of goods in
advertisements and promotional materials. As one com-
mentator observed, “pictorial representations may consti-
tute an express warranty under Section 2-313 of the
Uniform Commercial Code.”7 In Tirino v. Kenner Products
Co.8 a child allegedly suffered an allergic reaction to
glow-in-the-dark costume makeup applied near his eyes
as shown in a box illustration. The court ruled that the evi-
dence supported a jury finding of breach of express war-
ranty that the product could be safely used in this man-
ner.

Some courts have ruled that an illustration does not
have to mirrar exactly the use by plaintiff to support lia-
bility. In Sylvestri v. Warner & Swasey Co.,® involving an
injury allegedly resuliing from the use of a backhoe
depicted in an advertising brochure, the court upheld a
jury finding of breach of express warranty despite varia-
tion from the depicted use.1® Such rulings highiight the
need for manufacturers to carefully examine their illustra-
tions of their products’ use.

Note also that, where express warranties are con-
cemed, litile proof of reliance may be required. According
to comments to the U.C.C., “in actual practice affirma-
tions of fact made by the seller about the goods during a
bargain are regarded as part of the description of those
goods; hence no particular reliance on such statements
need be shown in order to weave them into the fabric of
the agreement.’2 As one commentator observed, “It is
risky for advertisers to believe they can convey a forth-
right message about the virtues of their products and,
later, tell disappointed customers they cught not to have
believed it."13

Implied warrantfes arise by operaticn of law. They
include the implied warranties of merchantability under
U.C.C. § 2-31414 and fitness for a particular purpose
under U.C.C. § 2-315. An example of the latter is West v.
Alberto Culver Co.,'5 where the manufacturer and seller
of a hair conditioner were found liable for breach of the
implied warranty of fitness for a particular purpose when
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the contaminated product allegedly could not be
removed from and damaged the buyer's hair.

B. Misrepresentation

Misrepresentation claims can take several forms.
Allegations of fraudulent misrepresentation require proof
of “scienter” regarding the representation—i.e., that the
manufacturer either (1) knew it was false; (2) did not
believe it was true; or, (3) was reckless or careless
regarding whether it was true or false. Negligent misrep-
resentation claims may appear in the form of allegations
that the manufacturer failed to warn of risks.

Perhaps of greatest concern are claims brought
under the Restatement (Second) of Torts § 402B for mis-
representation without fault—strict liahility for misleading
advertising that causes physical harm to the consumer.16
According to some authorities, in such cases “state-of-
the-art” may not be a defense.!” In Crocker v. Winthrop
Laboratories,'® the court held a drug company liable
regardless of “the state of medical knowledge” after find-
ing that the manufacturer positively and specifically rep-
resented its product to be free and safe from all dangers
of addiction, the treating physician relied upon that rep-
resentation, the representation proved false, and the
patient died.™®

In cases of advertising misrepresentation, the plain-
tiff may only have to prove the faisity of the statement,
and not that the product had a specific “defect”20 This
may aiso be true in cases of breach of express warran-
ty.21

Moreover, evidence of advertising misrepresentation
may support other claims and theories.22 For example,
such evidence may make it more likely for a court to find
a “defect” In McCormack v. Hankscraft Co.,2? a child was
burned when she accidentally tripped over a vaporizer
near her bed, overturning it. The manufacturer's advertis-
ing represented that the product was “tip-procf” The
court found that the plaintiff stated a claim for a defec-
tively designed vaporizer and entered judgment for the
plaintiff.

C. Violation of Statutes

Additional claims may be premised on alleged viola-
tions of false advertising or cansumer protection/decep-
tive practices legislation.

D. Punitive Damages

Another concern is that the imposition of punitive
damages may be more likely in clear cases of misrepre-
sentation or breach of express warranty. As one com-
mentator observed, “There are growing indications that
advertising and other forms of marketing behavior are
increasingly being considered as influential factors in
imposing punitive damage liability”2¢ A plaintiff might
argue that a manufacturer’s continued active promotion
of the sale of a product despite knowledge of its injuricus
side effects shouid be considered “malicious” and there-
by support an award of punitive damages.25 As another
writer warned, “inflated promises or exaggerated product
claims can severely heighten the risk of punitive dam-
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ages’26
Ill. Effect on Availability of Defenses

In addition to potentially providing the basis for prod-
ucts liability claims, advertising and promotional efforts
may also serve to undermine critical defenses tradition-
ally available to manufacturers.

A. Foreseeability of Use

Manufacturers frequently point out that the use of the
product by the plaintiff was not as intended or not rea-
sonably foreseeable. However, such an argument may
potentially be undercut by advertising that promotes,
depicts, or encourages such use. In addition, in jurisdic-
tions where the “consumer expectation” standard
applies,2” advertising and marketing statements and por-
trayals of the product may serve to influence those con-
sumer expectations. In Leichtamer v. American Motors
Corp.,28 a vehicular pitchover case, the court affirmed a
verdict for the plaintiffs, ruling that advertising evidence
had been properly admitted to establish consumer
expectations about the product’s safety.28

In some situations, courts have ruled that admissibil-
ity on the issue of foreseeable use may not require that
the injured party saw the advertisement involved. In King
v. Kayak Manutfacturing Corp.,30 a man who dove into a
shallow pool struck his head rendering him a quadripleg-
ic. The court ruled that print ads and a promotional film
showing people diving into similar pools made by the
manufacturer were properly admitted although the plain-
tiff testified he had not seen or relied on such materials.
The court stated: “In a product liability case, the manu-
facturer's advertising or promotional material concerning
the uses of the product are a part of reasonable use of
the product and may be admitted into evidence even
though the user is not aware of the material 31

B. Foreseeability of Dangers of Use/Harm

Manufacturers may also point out that the dangers of
the use of the product or the harm suffered by the plain-
tiff was not reasonably foreseeable. Such an argument
may potentially be undercut, however, by advertisements
for safety improvements that say or suggest that condi-
tions prior to that introduction (or continued in some
other product lines) were known to be somehow “unsafe”
or inferior. Such statements may unintentiocnally set up
an argument that the original product did not have state-
of-the-art safety features.

C. “Learned Intermediary” Doctrine

In the prescription drug context, one of the principal
arguments available to manufacturers is the “learned
intermediary” doctrine. This provides that the duty fo
warn runs from the manufacturer to the physician who
prescribes the drug; thus a warning given to the physi-
cian should be sufficient.32 Unfortunately, advertising
and promotional efforts may to varying degrees in some
cases undermine this valuable defense.
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1. Overpromotion

Plaintiffs have argued that excessive promotion and
other laudatory statements made regarding prescription
drugs by a manufacturer undercut or diluted the effect of
an otherwise adequate warning to a physician or con-
sumer.33 |n Salmon v. Parke, Davis & Co.,34 the court
ruled that evidence that the manufacturer overpromoted
a drug, diluting the warning to physicians, precluded
summary judgment for the manufacturer. The court
cbserved that “overpromotion of the drug may erode the
effectiveness of otherwise adequate warnings.”#
Similarly, in Stevens v. Parke, Davis & Co.,% a drug
wrongful death case, the court affirmed a judgment for
the plaintiff, noting that “an adequate warning to the pro-
fession may be eroded or even nullified by overpromotion
of the drug through a vigorous sales program which may
have the effect of persuading the prescribing doctor to
disregard the warnings given.™3? The court found that to
have been the case, where “advertisements placed by
[the manufacturer] in magazines constantly reminded
physicians of the alleged effectiveness of the drug with-
out menticning its dangers.”8

2. Direct-to-Consumer Advertising

The increasing frequency of direci-to-consumer
advertising of prescription drugs may also carry with it
the risk of carving out another exception to the learned
intermediary doctrine. There has been some talk of a
developing “advertising exception” to the doctrine, as the
Food and Drug Administration {(FDA} expands the ability
of pharmaceutical companies to conduct direct-to-con-
sumer advertising.3?

In Garside v. Osco Drug, Inc.,49 involving a child who
allegedly contracted toxic epidermal necrolysis after
being treated with amoxicillin and phenobarbital, the
court, in dictum, said: “In an appropriate case, the adver-
tising of a prescription drug to the consuming public may
constitute a[n] . . . exception to the learned intermediary
rule. By advertising directly to the consuming public, the
manufacturer bypasses the traditional patient-physician
refationship, thus lessening the role of the ‘learned inter-
mediary "4

Overall, however, liability for direct advertising by
prescription drug makers to consumers “remains rather
theoretical 42

3. Physician as “Consumer”

A third possible undermining of the doctrine may
occur where the physician stands as the “consumer,” and
brings an action against the drug or medical device man-
ufacturer for the physician's claimed economic and emo-
tional injuries allegedly suffered as a result of the harm
caused to his or her patient by the manufacturer's prod-
uct.

in Oksenhoit v. Lederle Laboratories,*? a patient who
became blind after taking a prescribed drug had sued the
manufacturer and the doctor (and had settled with the lat-
ter). The physician then sued the manufacturer. The court
ruied that the doctor's complaint stated causes of action
for negligence, fraudulent misrepresentation, and recov-

Food, Drug, Cosmetic and Medical Device Law Digest

24

ery of punitive damages against the manufacturer. It fur-
ther ruled that recovery at trial could include payment for
injury to the doctor's professional reputation, as mea-
sured by impairment of his earning capacity and lost
income, and punitive damages if warranted by the evi-
dence.

IV. Strategies to Reduce Risks

So what can you do (and how can you advise your
client) to avoid the products liability risks of advertising
and promoticnal efforts? Here are some general guide-
lines.

A. Review Promotional Language
1. Think Like a Plaintiff’s Lawyer

Take a close look at your advertising through the
eyes of someone looking for evidence to support a law-
suit. Watch out in particular for advertising copy that sets
you up for an express warranty claim. Avoid anything that
you wouid not want to see used as an exhibit against
you. Bear in mind that juries {(and, sometimes, courts)
may perceive advertising to be far more powerful and
persuasive than it really is.44

2. Avoid Making Guarantees or Promises

Don’t use words—such as “guarantee,” “warranty,” or
“promise”—that may make a commitment that is not
intended. Bear in mind, however, that an express war-
ranty can be created even without using such words.45

Avoid absolute statements that allow little room for
explanation down the road, such as “wiil," “do,” or “are.”
Don't overstate your product's capabilities (have your
technical people advise you on what they are}. Caution is
necessary when referring to your product's durability,
performance, compatibility, or recommended uses.

3. Qualify Language Whenever Possible

The more qualified the language used, the less like-
ly it will support a finding that an express warranty was
made. Thus, select less-definite words like “may,” “might,’
or “could.” Refer to results as “possible,” “variable,” or

“astimated.”

4. Use Nonspecific Terms Where Appropriate

General positive statements about a product are
more likely to be considered nonactionable “puffing” than
specific representations about its quality or results. The
vaguer the statement, the less use a plaintiff can make of
it at trial. This approach proved successful in Florence v.
Clinique Laboratories, Inc.,#® involving a woman whose
skin broke out during her use of certain cosmetics. The
court characterized the general siatements made by the
manufacturer as a traditional and nonactionable “sales
pitch.47

In addition, statements clearly of the manufacturers
opinicn may be insulated against warranty liability.48 In
Baughn v. Honda Motor Co.,#® children were injured
while allegedly riding minibikes made by Honda. The
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manufacturer's television commercials said “You meet
the nicest people on a Honda,” described the bike as a
good one for children, and showed children riding them.
The court affirmed summary judgment for the defendant
{no design or manufacturing defects were found, and the
warnings provided were found to be adequate). On the
plaintiff's misrepresentation claims, the court found that
the television commercials cited by the pflaintiff fit the
description in comment g to Restatemeni (Second) of
Torts § 402B of “loose general praise of goods sold
known as sales talk or puffing” to which “the ruie does not
apply”s¢ It also ruled that the trial court did not err in dis-
missing the express warranty claims, noting, “Such state-
ments do not rise to the level of express representations
for which recovery under the UCC is allowed. Rather,
they appear to be Honda's opinion or commendation
regarding minibikes rather than affirmations of fact about
the goods.”s1

Note, however, that the “puffing” defense may be nar-
rowly viewed by some courts in drug and medical device
cases when unqualified language is used. In Koclemba v.
G.D. Searle & Co.,52 an intentional misrepresentation
action claiming resulting infertility against an 1UD manu-
facturer, the court ruled that a statement by a company
representative to physicians that the product was “excel-
lent for use” with nulliparous women (those who had
never borne a child) could be found to be a “statement of
fact” rather than an opinion.53 It concluded that the state-
ment’s specificity undermined the argument that it was
mere opinion; it was “not simply a general commendation
of [the] product,” but advised the doctor “that he could use
the product with a specific subgroup of patients; i.e.
women who had never borne children4 The court
advised that “there are strong policy reasons against
broadly applying the ‘puffing’ and ‘dealer’s talk’line of rea-
soning to a pharmaceutical product to be inserted into
the human body. Pharmaceutical salesmen should not
have as much leeway in ‘pffing’ their wares as would a
used car salesman.”

5. Don’t Promise Safety

Manufacturers shouid refrain from making affirmative
representations of safety or the avoidance of an undesir-
able result. The classic case iliustrating this principle is
Hauter v. Zogarts.55 The defendant manufactured a
“Golfing Gizmo” golf training device, consisting of elastic
and string fastened to a ball. Advertising materials stated
the product was “COMPLETELY SAFE[—]BALL WILL
NOT HIT PLAYER. In use, the ball hit the plaintiff in the
head. The court affirmed the trial court's judgment for the
piaintiff, finding the defendant liable for misrepresenta-
tion, breach of express and implied warranties, and strict
liability in tort for design defect. it ruled that the statement
at issue was not mere “puffing.”s6 The court noted a judi-
cial narrowing of the scope of the “puffing” defense,57
designed, at least in part, to counter reliance on the
“opinion” defense.58

Thus, it is prudent to avoid words like “safe” In
Spiegel v. Saks 34th Street,59 express warranty liability
was found in a case where skin cream advertised as
“safe” and free from skin irritation allegedly caused injury,
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blistering, and inflammation. The court ruled, “Clearly, the
affirmation in the advertisement, on the carton, and on
the jar itself that the product was ‘safe’ constituted an
express warranty."s0 Similarly, in Wright v. Carter
Products, Inc.,5 the court reversed and remanded a
judgment for a manufacturer who had advertised its
deodorant as “safe” and “harmless,” and said it “would not
irritate the skin,” where the product allegedly caused
severe contact dermatitis in the plaintiff.

Other terms toc avoid include “nonbreakable,” “risk-
free” “harmless,” “foolproot,” “accident-proof,” and any-
thing else “-proof."62

In addition, statements in advertising claiming that a
product is free from elements that might cause injury to
the user may in some cases justify the impositicn of lia-
bility on the manufacturer. In Bryer v. Rath Packing Co.,63
the court reversed and remanded a judgment for the
manufacturer of canned chicken where the plaintiff suf-
fered injuries from the presence of bones in a product
advertised as “Ready to Serve Boned Chicken” with “No
bones.” The court reasoned that “the packer of the chick-
en set its own standard of care and increased the nec-
essary amount of care by expressly representing on the
cans soid that the product was ready to serve and
boned. 84 Similarly, in Lane v. C.A. Swanson & Sons,85
the court ruled that advertisements for and labels on a
canned product describing it as “boned chicken” with “no
bones” constituted an express warranty which was
breached when the plainiiff found and was injured by a
chicken bone packed in a can.

Even advertising statements that refer to the “conve-
nience” with which a product can be used may be a con-
cern. in Markovich v. McKesson and Robbins, Inc. .88 an
action against the manufacturer of a hair-waving prepa-
ration for injuries sustained by a user, the court reversed
a judgment for the manufacturer that had advertised the
home permanent as less inconvenient to use than prod-
ucts of its competitors.67

6. Other Suggestions

In the prescription drug context, if direct-to-consumer
advertising is undertaken, advise consumers to ask or
consult with their physicians about the merits of particu-
lar products. Advise consumers to “See your doctor,” and
“Let him or her decide what is best for you” or “Let him or
her decide if this medication is appropriate for you.”

When advertising safety improvements, don't say or
suggest that conditions prior to the introduction of such
improvements (or continued in some product lines) were
and/or were known to be somehow “unsafe” or inferior.

Dont run afoul of any guidelines or restrictions on
the content of advertising or premotion, be they govern-
mental or regulatory, industry self-imposed, or company
self-imposed. A plaintift may attempt to use these rules
to create an alleged standard of care, and then allege
that your company failed to meet it.

B. Review Graphics/Visuals
1. Don’t Limit Your Review to the Copy
Keep in mind that plaintiffs have asserted and courts
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