n Arsument for

Technology

ay it please the Court:

Ladies and gentlemen of the jury, my name is Larry Savell,

and T represent the plaintiff in this case, who asks this jury to
render a verdict in favor of computer technology to maximize the effective-
ness of courtroom presentations.

It is our position that you should incorporate into your trial preparation
such aids as multdmedia presentation software (including videotape clips),
document text searching and display programs and, perhaps most dramati-
cally, animation and simulation packages and services including
“computer-animated reenactments” {CARs), either recorded onto videotape
or downloaded onto other media and shown to the jury via a large-screen
monitor. Obuviously, your use of any or all of these resources must be evalu-

ated in light of case strategy and applicable court rules and rulings.
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Evidence in Support

We believe that the evidence will show
that these technologies offer many ben-
efits over traditional courtroom presen-
ration methods.

1. Maintain interest of audi-
ence: It is widely recognized that the
key to persuasion may be mare how you
say what you say, rather than simply
what you say. As Ben Franklin (who
today would no doubr be the lead plain-
tiff in an elecrrocution class action
against kite manufacturers) wrote more
than 250 years ago in his Poor Richard’s
Almanac, “Would you persuade, speak
of interest, not of reason.” Qur sound-
bite society has an ever-decreasing
attention span, requiring points be
made quickly and succinedly. If not,
they will be lost among the babble of
lengrhy and often complex testimony.
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An eye-catching graphic or a dramatic
animation can seize the viewer/juror,
with interest being the first srep in
understanding.

2. Add visualization to simple
oral communication: Jurors, like
most people in our society, are accus-
tomed to receiving informarion from
television rather than listening to testi-
mony. Computer recreations allow
jurors to “see” events rather than just
hear witnesses testify about them. In
essence, the technology does the visual-
izing for them. Those who have scudied
the science of communication generally
conclude that judges and jurors, like
most people, retain visual information
better than aural information. They
find that visual communication allows
people to retain (1) more informarion,
(2) with greater accuracy and (3) for a

y Lawrence Save

longer time. [t may really be true that
a picture is worth a thousand words.
If s0, a video or an animated scene is
worth more than a thousand srill
frames.

3. Assist in communicating
complex information: Jurors may he
confused by highly rechnical and/or
complex facts presented in many cases,
or simply the enormous volume of
information thrown at them. As
Edward H. Warren wrote in the preface
to his 1942 hook, Spartan Education, 1
have sought to supplement precept by
example, and to demonstrate by a few
specific examples that the best way to
be persuasive is to be simple, clear and
terse.” Technology will help you
achieve the goals of simplicity, clarity
and brevity.

Condinued on poge 74




Technology

Continued from page 45

4. Minimize the risk of sur-
prise: Unlike a “live” demonstration,
a computer animarion or recreation is
“fixed” in that it is unchangeable
{except, of course, if it is interactive).
You know what it is going to portray. [t
is thus more predictable than sponta-
neous presentations (like the prosecu-
rion suddenty asking O.J. Simpson to
try on gloves believed to be worn by the
murderer). However, you may be “sut-
prised” if your opponent is able to
undermine the basis or accuracy of your
presentatton. Opposing counsel may try
to show that your demonstrative evi-
dence actually supports his or her posi-
tion, which, if successful, can be a very
persuasive (and, for vou and your client,
a very frustraring) argument.

5. Make the impossible pos-
sible: Although it seems like more and
more of life is being captuted on video-
tape, there are still some events that
have actually taken place unrecorded.
Computer simulations allow recreations
that would otherwise be unsafe, too
costly or impossible to reproduce in real
life. Examples include automobile, avi-
ation and maritime accidents, bodily
injury processes, structural failures and
environmental damage patterns.

Sidebar

Defenses Against Potential Downsides
So that’s the argument for our side.
Now, after I'm done, my opponent will
stand up and, in addition to disagreeing
with all I've said, claim that there are
some serious downsides ro technology’s
use. Let me respond in advance. | don't
deny there are some things to keep in
mind, but | do believe that such con-
cerns are manageable and do not out-
weigh the positive attributes.

1. Admissibility: | admit that
some contemplated applications of
technology may run the risk of not
being admissible. The key, however, is
ro make sure you have laid a proper
foundation. You must show that such
exhibits and other demonstrative evi-
dence fairly and accurately represent
the conditions at the relevant time, and
are not misleading, confusing, diverting
or otherwise prejudicial. Normally, such
evidence will be offered through the
restimony of an expert witness. The
court will, in its discretion, balance
the value of such evidence against
its potential for prejudice. Note that the
court may wish ta review it (or oppos-
ing counsel may request that court view
it) in camera, ourside the presence of
the jury. You must be able to show that
the evidence's probative value exceeds
any potential prejudicial effect.

It is critical you establish the accu-
racy of the depiction offered. As
Supreme Court fustice Benjamin N.

Cardozo wrote in 1934 in Snyder v.
Massachusetts, “It is common knowl-
edge that a camera can be placed, and
lights and shadow so adjusted, as to
give a distorted picture of realicy.”
Although the Justice was speaking of a
simpler technology, his concern temains
valid today.

2. Cost: Advanced technology
does not come cheap. Cerrainly, costs of
preparing certain presentations have
decreased over time (although that is
somewhat offser by the constantly
developing technology — it always
costs more to use the latest thing). In
addition, increasingly user-friendly, off-
the-shelf software packages may allow
lawyers to do some of this work on their
own, although a true assessment of cost
must factor in the expense of increased
atrorney time.

3. Time: Ohbviously, it can take
significant rime ro create such intricate
and realistic evidence. Thankfully,
advances in technology have helped
speed up the process. Delegating the
project to graphics professionals (either
outside or in-house)} will likely get the
job done faster, particularly where com-
plex projects are concerned. These spe-
cialists in courtroom technology can
(and, probably, should) be involved at
every step of the way, from initial con-
sulting and design through technical
support in the courtroom.

Litigation Support Vendors

One leading litigation support ven
dor is Jurilink International Cor-
peration, based in Dallas, TX (214)
-8200. JuriLink can provide
ials, including 3-ID

on, scale modeling,

graphic boards and enlargements,
and interactive multimedia. Juri-
Link's Demonstrative Evidence-
internctive (DE-i) multimedia pre-
sentation syscem, based on the
Phitips Compact Disc-interactive

ing and scrolling around in docu-
ments and photographs and (2)
drawing and highlighting directly on
top of documents as well as moving
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required, although the outpur res

tion, is limited by the monitor vsed).

The system's program software

stored right on DE-i disc rather than

en o computer’s hard disk so it does-

> cparately installed by
ser. Case mater

uments, photagra

videos and animations,

onto a DE-i disc. At trial, these

materials are accessed by bar code

scanner, touch screen, mouse, light

Another leading courtroom
technology vendor is Forensic
Technologies International Corpor-
ation (FT1), headquartered in
Annapolis, MD (410) 224-8770,
with other offices around the country.
FT1 offers broad-based litigation
support services, including an in-
house computer animation group.

FTI designs graphics using
Adobe Hlustratar and Photoshep
on Macintosh Power PCs. 1t creates
its 2-D) antmations using Parallax’s
Matador software on Silicon Gra-
rhics Indigo (SGI) systems, and its
3-D animations using the Wavefront
software packagze on SGIL
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4. Potential backlash: Since
the seminal case of David v. Goliath,
well-heeled defendants have worried
about the perception of juries (and
judges) regarding the apparent imbal-
ance of litigation resources, and, even
wortse, the apparent “deep-pocket” of a
company that could afford a broadcast-
quality presentation. There is also the
concern about presentations appearing
too stick or flashy, which might make
some jurors think thar someone was try-
ing to put something over on them. On
the other hand, given the graphics and
special effects that jurors have come
to expect on television, it would
probably take some doing to cross
that thresheld. Nevertheless, it is
best to temper your use of technology
with prudence to minimize the risk
or efficacy of your lesser endowed
(technologically speaking, thart is)
opponent accusing you of hiding behind
“smoke and mirrors.”

The reality is thar jurors will proba-
bly appreciate your effort to better
explain difficult subjecrs and/or break
the monotony of purely verbal testimo-
ny. In some cases, jurors may he

Sidebar

For the technelogically-savy
brave), n wide variery of animation
r ves are available. Autadesk,
one of the leaders in PC-based ani-
mation software, offers Autadesk
Animation Studio for 2-D work —
the Windows-based successor to the
pepular Animator Pro DOS product.
For advanced 3-D renderings,
Autodesk offers the 3D Srudio
Release 4, which is very powerful but
may require some learning time for
new users. (415) 332-2344
Other leading 3-D packa
include Alias’ Poweranimate
(500} 447-2542; Caligari’s Truespace
2.0, (415) 390-9600; and Crystal-
graphics’ Cry s {
5.1, (408) 496-6175.
Thcre are also special

ages designed Fm specific needs,
Virtus Corporation’s Walkthrough

Windows,(919) 467-9

wmple, atlows you to creare
structures and environments which
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adversely affected by the relatively poor
quality of presentation aids. In a high-
profile erial | worked on several years
ago, opposing counsel countered our
plain but professionally printed sign
boards with their own messy and some-
what illegible handwritten posters. The
jury was not impressed.

Conclusion

Ladies and pentlemen, I ask that in
reaching your verdict, you — literally
— consider the evidence. [ am not ask-
ing that you embrace the gamurt of tech-
nology in all permutations and situa-
tions. | advocate only the prudent use
of these tools, and, in most cases, with
the assistance of skilled professionals.

[ leave you with a final caveat I
borrow from my colleagues in the
Admiralty bar: Don’t go overboard. The
interest-attracting, concentration-
maintaining and retention-enhancing
benefits of presentarion techrology will
be lost if such technology is abused
through excessive use. Be selective.
Make your point and then move on.

Louis Nizer, in his 1963 book
Thinking on Your Feet, told of a famaous
judge who would express his impatience

Animation Software

can then he “walked-through,” with
the “virtual reality” viewpoint out-
putted to a standard animation file.
The program comes with a large
number of pre-drawn furniture and

models,” which can save time
in recreating crime or accident

Another useful Windows pack-
age is Humancad’s Manneguin
Designer, (516)752-3568, which lets
you create physiologically accurate
human forms that can be positioned,

nanipulated and animated, and then
viewed from any angle.

Working Model by Knowledge
Revolution, (415} 574-7541, is a
“motion analysis” dynamics and
kinematics software package avail-
able for both Windows and Mac-
intosh systems. It creates “virrual
prototypes” of complex mechanical
designs, allowing you to manipulate
certain aspects and view the result-
ingr effects. [t has significant applica-

( SOFTWARE CONFUSION? )

Looking for software solutions for
your legal practice? Let LSC help
you select programs designed to
meet your firm's unique requirements. Also
available: implementation, training and
software support services.
I S Call Frank A. Jones, President

MHI-SC g;!n?rrfrgZeezc;;’suska?o? J

Legal Software Connection, Inc.
PQ. Box 8775, Pittsburgh, PA 15221

k Brokers of Commercially Preduced Legal Software J
CIRCLE 33 ON REACTION CARD

with arguments which exceeded their
persuasion point by saying to the trans-
gressing attorney, I agree with you now,
counselor, but if you continue I may
change my mind.” As Nizer aptly (and
succincely) noted, “A speaker who does
not strike oil in 10 minutes should stop
boring.” we

LAWRENCE SAVELL is an arcorney specializing in
products liabiliry and media litigation in the New York
Ciry office of the law firm Chadbourne & Parke LLP,
ard it setive freelance writer.

tions in the context of fulure analy-
ses and the determination and 1
struction of ¢ wional defecrs in
products liahiliny

Some software packages provide
factual information and p s that
will help you illustrate particular
matters. One example is Medical
Legal lllustration’s Animated Dis-
section of Anaromy for Medicine
(ADAM), (800 (3 -1771. This
CD-ROM database, available for
Windows or Macintosh systems,
contains hundreds of color anatomic
illustrations as well as several anima-
tions depicting common surgical pro-
cedures.

If you are attempting to create
animations in-house '
puter systems with werful
process s possible, t and
targe hard drives N qmd\h
rendering and playing, and adequate-
ly storing the often-enormous files
generated.
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