An Argument for Technology in the
Courtroom

Lawrence Savell”

May it please the Court:

Ladies and gentlemen of the jury, my name is Larry Savell,
and I represent the plaintiff in this case, who asks this jury to
render a verdict in favor of computer technology to maximize the
effectiveness of courtroom presentations.

It is our position that you should incorporate into your trial
preparation such aids as multimedia presentation software
(including videotape clips), document text searching and display
programs and, perhaps most dramatically, animation and simu-
lation packages and services including "computer-animated
reenactments" (CARs), either recorded onto videotape or
downloaded onto other media and shown to the jury via a large-
screen monitor, Obviously, your use of any or all of these
resources must be evaluated in light of case strategy and applica-
ble court rules and rulings.

Evidence in Support

We believe that the evidence will show that these technolo-
gies offer many benefits over traditional courtroom presentation
methods.

1. Maintain interest of audience: It is widely recognized
that the key to persuasion may be more Aow you say what you
say, rather than simply what you say. As Ben Franklin (who
today would no doubt be the lead plaintiff in an electrocution
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class action against kite manufacturers) wrote more than 250
years ago in his Poor Richard's Almanac, "Would you persuade,
speak of interest, not of reason." Our sound-bite society has an
ever-decreasing attention span, requiring points be made quickly
and succinctly. If not, they will be lost among the babble of
lengthy and often complex testimony, An eye-catching graphic or
a dramatic animation can seize the viewer/juror, with interest
being the first step in understanding.

2. Add visualization to simple oral communication: Jurors,
like most people in our society, are accustomed to receiving infor-
mation from television rather than listening to testimony.
Computer recreations allow jurors to "see" events rather than
just hear witnesses testify about them. In essence, the technology
does the visualizing for them. Those who have studied the science
of communication generally conclude that judges and jurors, like
most people, retain visual information better than aural informa-
tion. They find that visual communication allows people to retain
(1) more information, (2) with greater accuracy and (3) for a
longer time. It may really be true that a picture is worth a thou-
sand words. If so, a video or an animated scene is worth more
than a thousand still frames.

3. Assist in communicating complex information: Jurors
may be confused by highly technical and/or complex facts
presented in many cases, or simply the enormous volume of infor-
mation thrown at them. As Edward H. Warren wrote in the
preface to his 1942 book, Spartan Education, "I have sought to
supplement precept by example, and to demonstrate by a few
specific examples that the best way to be persuasive is to be
simple, clear and terse." Technology will help you achieve the
goals of simplicity, clarity and brevity.

4. Minimize the risk of surprise: Unlike a "live" demonstra-
tion, a computer animation or recreation is "fixed" in that it is
unchangeable (except, of course, if it is interactive). You know
what it is going to portray. It is thus more predictable than
spontaneous presentations (like the prosecution suddenly asking
O.J. Simpson to try on gloves believed to be worn by the mur-
derer). However, you may be "surprised" if your opponent is able
to undermine the basis or accuracy of your presentation. Oppos-
ing counsel may try to show that your demonstrative evidence
actually supports his or her position, which, if successful, canbe a
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very persuasive (and, for you and your client, a very frustrating)
argument.

5. Make the impossible possible: Although it seems like
more and more of life is being captured on videotape, there are
still some events that have actually taken place unrecorded.
Computer simulations allow recreations that would otherwise be
unsafe, too costly or impossible to reproduce in real life. Exam-
ples include automobile, aviation and maritime accidents, bodily
injury processes, structural failures and environmental damage
patterns.

Defenses Against Potential Downsides

So that's the argument for our side. Now, after I'm done, my
opponent will stand up and, in addition to disagreeing with all
I've said, claim that there are some serious downsides to technol-
ogy's use. Let me respond in advance. I don't deny there are some
things to keep in mind, but I do believe that such concerns are
manageable and do not outweigh the positive attributes.

1. Admissibility: I admit that some contemplated applica-
tions of technology may run the risk of not being admissible. The
key, however, is to make sure you have laid a proper foundation.
You must show that such exhibits and other demonstrative evi-
dence fairly and accurately represent the conditions at the
relevant time, and are not.misleading, confusing, diverting or
otherwise prejudicial. Normally, such evidence will be offered
through the testimony of an expert witness. The court will, in its
discretion, balance the value of such evidence against its poten-
tial for prejudice. Note that the court may wish to review it (or
opposing counsel may request that court view it) in camera,
outside the presence of the jury. You must be able to show that
the evidence's probative value exceeds any potential prejudicial
effect.

It is critical you establish the accuracy of the depiction
offered. As Supreme Court Justice Benjamin N. Cardozo wrote in
1934 in Snyder v. Massachusetts, "It is common knowledge that a
camera can be placed, and lights and shadow so adjusted, as to
give a distorted picture of reality.” Although the Justice was
speaking of a simpler technology, his concern remains valid
today.
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2, Cost: Advanced technology does not come cheap. Cer-
tainly, costs of preparing certain presentations have decreased
over time (although that is somewhat offset by the constantly
developing technology—it always costs more to use the latest
thing). In addition, increasingly user-friendly, off-the-shelf
software packages may allow lawyers to do some of this work on
their own, although a true assessment of cost must factor in the
expense of increased attorney time.

3. Time: Obviously, it can take significant time to create
such intricate and realistic evidence. Thankfully, advances in
technology have helped speed up the process. Delegating the
project to graphics professionals (either outside or in-house) will
likely get the job done faster, particularly where complex projects
are concerned. These specialists in courtroom technology can
(and, probably, should) be involved at every step of the way, from
initial consulting and design through technical support in the
courtroom.

4. Potential backlash: Since the seminal case of David v.
Goliath, well-heeled defendants have worried about the percep-
tion of juries (and judges) regarding the apparent imbalance of
litigation resources, and, even worse, the apparent "deep-pocket”
of a company that could afford a broadcast-quality presentation.
There is also the concern about presentations appearing too slick
or flashy, which might make some jurors think that someone was
trying to put something over on them. On the other hand, given
the graphics and special effects that jurors have come to expect on
television, it would probably take some doing to cross that thresh-
old. Nevertheless, it is best to temper your use of technology with
prudence to minimize the risk or efficacy of your lesser endowed
(technologically speaking, that is) opponent accusing you of hid-
ing behind "smoke and mirrors."

The reality is that jurors will probably appreciate your effort
to better explain difficult subjects and/or break the monotony of
purely verbal testimony. In some cases, jurors may be adversely
affected by the relatively poor quality of presentation aids. In a
high-profile trial I worked on several years ago, opposing counsel
countered our plain but professionally printed sign boards with
their own messy and somewhat illegible handwritten posters.
The jury was not impressed.
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Conclusion

Ladies and gentlemen, I ask that in reaching your verdict,
you—literally—consider the evidence. I am not asking that you
embrace the gamut of technology in all permutations and situa-
tions. I advocate only the prudent use of these tools, and, in most
cases, with the assistance of skilled professionals.

I leave you with a final caveat I borrow from my colleagues in
the Admiralty bar: Don't go overboard. The interest-attracting,
concentration-maintaining and retention-enhancing benefits of
presentation technology will be lost if such technology is abused
through excessive use. Be selective. Make your point and then
move on.

Louis Nizer, in his 1963 book, Thinking on Your Feet, told of
a famous judge who would express his impatience with argu-
ments which exceeded their persuasion point by saying to the
transgressing attorney, "I agree with you now, counselor, but if
you continue I may change my mind." As Nizer aptly (and suc-
cinctly) noted, "A speaker who does not strike oil in 10 minutes
should stop boring."
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